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THE SIGNIFICANCE OF THE SUPREME COURT DECISION 


WENTY-FIVE years ago Congress sought through 
exercise of the interstate commerce power to pro- 
hibit child labor in mills, canneries, factories and 
mines. By a 5 to 4 decision of the Supreme Court in 1918 
in Hammer v. Dagenhart, a case made famous by Justice 
Holmes’ dissenting opinion, this 
Act was declared unconstitu- 


“2. That it should be possible, through exercise of the 
interstate commerce power of Congress, to extend Federal 
protection to children in other occupations which are inter- 
state in character, but which do not come under the exist- 
ing child labor provisions of the Fair Labor Standards Act. 

“There are still four large 





Similar child labor standards 


groups of child workers not cov- 
ered by Federal legislation in 
which protection for children is 





but with a higher age minimum 
and a broader coverage were in- 
corporated in the Fair Labor 
Standards Act of 1938. On Feb- 
tuary 3, 1941, the Supreme 
Court in a unanimous opinion 
upheld the constitutionality of 
this Act and specifically over- 
tuled the 1918 decision. ‘“The 
conclusion is inescapable,” stated 
Justice Stone, “that Hammer v. 
Dagenhart was a departure from 
the principles which have pre- ° 
vailed in the interpretation of 
the commerce clause both be- 
fore and since the decision and 
that such vitality, as a precedent, 
as it then had has long since 
been exhausted. It should be 
and now is overruled.” 
Following the Court’s deci- 





urgently needed: children under 
16 years engaged in commer- 
cialized agriculture, in street 
trades, and in intrastate indus- 
trial employment, and 16- and 
17-year-old youths engaged in 
intrastate industry of a hazard- 
ous character. 

“The National Child Labor 
Committee estimates that ap- 
proximately half a million chil- 
dren under 16 years, many of 
them in migratory families, are 
employed in industrialized agri- 
culture and it is probable that a 
large majority of these are work- 
ing on crops destined for inter- 
state shipment either as raw food 
or canned products. Only a very 
small number of these children 
are covered by the present child 

















sion, the National Child Labor 
Committee, through Homer 
Folks, Chairman of its Board of 
Trustees, and Courtenay Din- 
widdie, its General Secretary, issued the following state- 
ment : 

“The decision of the United States Supreme Court up- 
holding the constitutionality of the Fair Labor Standards 
Act and overruling the Hammer v. Dagenhart decision 
which declared the first Federal Child Labor Law uncon- 
stitutional, is most gratifying to the National Child Labor 
Committee which for nearly three decades has been work- 
ing for Federal child labor legislation. 

“This decision means: 

“1. That the child labor provisions of the Fair Labor 
Standards Act, effectively enforced by the Federal Chil- 
dren's Bureau since October 1938, will continue. Thus is 
ended the long fight to outlaw child labor in mills, mines 
and factories. 





One of the Effective Cartoons in the Early 
Fight for Federal Legislation 


labor provisions of the Fair 
Labor Standards Act, but it 
should be possible to amend this 
Act to regulate such child labor. 

“The number of children engaged in street trades is 
estimated at about 250,000. In view of the broad inter- 
pretation of interstate commerce embodied in recent court 
decisions, many of these might be reached through Federal 
legislation. 

“On the other hand, children engaged in purely intra- 
state employment cannot be protected by Federal legisla- 
tion under the existing powers of Congress. It is estimated 
that about 60,000 children under 16 years, including both 
full-time workers and those who work outside of school 
hours, are in this group. This figure would include a very 
small number employed in manufacturing establishments 
whose products do not leave the State, and children work- 
ing in retail stores, bakeries, beauty parlors, garages, repair 

(Continued on page 2) 
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NEWSBOYS UNDER LABOR 
RELATIONS ACT 


WO orders issued on January 10 by the National 
Ol rokes Relations Board involve the question of whether 
newsboys are independent contractors or employees. 

The Board held that newsboys engaged in street sales of 
the Los Angeles News, Herald, Times and Examiner are 
employees of the newspaper Companies. The Board’s deci- 
sion was based upon consideration of the extent to which 
the Companies “have the right to exercise, and do exercise, 
control and direction over the manner and means in which 
the newsboys perform their selling activities.” Its order 
points out that the Companies through district managers 
hire the newsboys, allot corners, furnish company-owned 
equipment and paraphernalia, require the boys’ attendance 
at their posts during relatively definite hours, control the 
number of papers delivered to them for sale, supervise 
their selling activity as to details of performance, such as 
the manner of calling, holding and displaying papers, dis- 
charge and transfer them, etc. ‘Although he is not carried 
on the Companies’ pay rolls, the newsboy is an integral 
part of the Companies’ distribution system and circulation 
organization.” 

To the Companies’ argument that the control exercised 
by them is “‘that incidental to the control exercised by any 
seller of a commodity who may impose conditions as a part 
of the terms of sale,” the Board replied, “We are not per- 
suaded by that contention. The method by which the news- 
boys are compensated for their services is a convenient 
accounting device employed by the Companies to measure 
the earnings of the newsboys and to provide an incentive 
for increased newspaper circulation.” 

The Companies also cited the fact that newsboys have 
been held to be independent contractors under Workmen's 
Compensation proceedings in California. The Board stated, 
“We do not herein pass upon the nature of the relation- 
ship for other purposes but hold upon this record that the 
newsboys here involved are within the definition of em- 
ployees as the term is used in this Act.” 

In a similar case involving newsboys selling the Houston 
(Texas) Chronicle, the Board held that the Chronicle exer- 
cised no supervision or control over the newsboys’ sales and 
that the boys were not employees. 

Children selling newspapers are not affected by the rul- 
ing inasmuch as the units to be included in the collective 
bargaining agreement include only full-time newsboys and 
check men and those engaged for a specified number of 
hours. The order states, ““The Union desires to exclude 
bootjackers, temporary, and part-time newsboys since they 





consist largely of schoolboys who do not depend upon the 
vending of newspapers for a livelihood and because of the 
irregularity of their employment.” The decision is of the 
greatest importance, however, in helping to tear away the 
“little merchant’’ camouflage that has been deliberately built 
up to deprive newsboys of any age of employee status. 


INDUSTRIAL HOME WORKERS 


N analysis of the extent and location of industrial home 

work based on records of the Wage and Hour Divi- 

sion suggests that most firms giving out home work use 

workers within the State. In New York State about 8 per 

cent of the firms gave work outside the State, but in other 
states less than 3 per cent did so. 

During the first 19 months of operation of the Wage- 
Hour Act, 1,477 firms requested handbooks for 45,470 
home workers. To what extent the handbooks were used 
is not known, but the requests indicate that home work is 
overwhelmingly a problem of the northeastern part of the 
country. Nearly two-thirds of the requests came from New 
York and New Jersey, although important also were Illinois 
and other states in the mid-western group, the clothing 
centers in California, Texas and Maryland and the moun- 
tain regions of Kentucky, West Virginia, Tennessee, 
Georgia, North Carolina and Virginia. 

Although more than 70 types of products were involved 
in the requests, one-third of the estimated home workers 
were to be employed on leather gloves and various types 
of knitwear. 

Slightly over one per cent of the cases litigated under 
the Act in the first two years of its operation involved home 
work. Such workers, however, comprised 13 per cent of 
those who received back wages. Altogether about $616,000 
had been ordered paid to some 13,500 home workers. 

This report appears in'the January issue of The Woman 
Worker, published by the Women’s Bureau of the United 
States Department of Labor. 


SUPREME COURT DECISION 
(Continued from page 1) 
shops, hotels, restaurants, offices, bowling alleys, domestic 
service, etc. 

“Federal protection is also impossible, under the existing 
powers of Congress, for the fourth group—boys and girls 
of 16 and 17 years engaged in intrastate industries, of 
whom there are probably about 1,000,000. The National 
Child Labor Committee does not seek to bar employment 
for young people of these ages but believes that hazardous 
work should be prohibited to them, and that their employ: 
ment should be regulated as to hours, conditions of employ- 
ment and wages. 

“The National Child Labor Committee will devote its 
efforts towards extending legislation, both Federal and 
State, to protect these remaining groups of child laborers.” 





HEARINGS have recently been held in California on 
the desirability of forbidding industrial home work in the 
garment industry. It is reported that this move is favored 
by employers. On the other hand a bill is before the 
California Legislature-which removes children’s wearing 


apparel from the list of products on which home wotk 
is forbidden. 
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LEGALIZING THE EXPLOITATION 
OF CHILDREN 


HREE bills which, in the words of Mr. H. C. Car- 

rasco, Labor Commissioner of California, are ‘‘acts to 
legalize the exploitation of children” are now before the 
California Legislature. 

S. 1025 permits children ‘‘of itinerant, migrant or sea- 
sonal” agricultural workers to engage in agricultural work 
with their parents without work permits. Since it is only 
through the work permit provisions that there is any reg- 
ulation of agricultural child labor in California this would 
mean that children as young as 5, 6 and 7 years could again 
work all day in the fields. Mr. Carrasco has been making 
a strenuous attempt to curb the exploitation of children in 
industrialized agriculture. This bill is the answer of the 
large grower interests of the State. 

S. 401 and A. 375 companion bills would practically 
nullify all control of newsboys by the school and labor 
enforcing authorities. They are “wrecking bills’’ which if 
passed will mean, in Mr. Carrasco’s opinion, ‘‘that Cali- 
fornia will have enacted into law permission to abuse chil- 
dren in a manner permitted in no other place in the world.” 
It is not a coincidence that the Labor Department of Cali- 
fornia has also been conducting an energetic campaign to 
enforce the provisions of the child labor law relating to 
newsboys. 

Write to us for further information about these bills, 
and what people in California can do to defeat them. 


IN THE NATION'S CAPITAL 


N one of the coldest mornings in January an 11-year- 

old newsboy in Washington, D. C. was found lying 

on the Capitol grounds paralyzed with the cold. He had 

been selling papers since 1:30 a.m. The child was taken 

to the hospital where it was stated he would have to remain 
for several days. 


DOMESTIC EMPLOYMENT 


N outline on Household Employment has been issued 

by the Women’s Bureau of the United States Depart- 

ment of Labor. Prepared for study groups, this volume 

analyzes the basic problems involved in household employ- 

ment and reports on four types of activity designed to raise 

standards: voluntary agreement contracts, training pro- 
grams, legislation and union organization. 


VIOLATIONS CONTINUE 


HE first criminal prosecution in New Jersey under 

the child labor provisions of the Wage-Hour Act was 
filed against the ElanEf Yarns Co. of Atlantic City in 
January. This firm is said to be the largest employer of 
industrial home workers in the handknit sweater industry 
in the City, using tcom 200 to 418 home knitters. It was 
charged with deliberate falsification of homework hand- 
books and records, failure to pay the minimum wage 
and violation of child labor provisions.—Newark (N. J.) 
Evening News, Jan. 19, 1941. 


* * * 


According to inspection reports of the New York Labor 
Department, 618 children under 16 years were found em- 


ployed in violation of the minimum age law during 1940. 
Of this number 493 were in mercantile establishments, 71 
in factories and 54 in industrial home work. This repre- 
sents a slight decrease over figures for 1939 when 648 vio- 
lations of age standards were reported. 


COMMITTEE ACTIVITIES 


WO luncheon meetings were held by the National 

Child Labor Committee in February to discuss the 
program of the Farm Security Administration and enlist 
interest in securing adequate appropriations for its work 
during the coming year. The Committee believes that the 
rural rehabilitation and tenant purchase loans of the F.S.A. 
are most effective measures of preventing the wastage and 


social evils now attending the migration of farm workers. 
* * * 


Mr. Dinwiddie spent considerable time in Washington 
in February exploring the field of national legislation, in- 
cluding appropriations for the control of child labor under 
the Wages and Hours Act and the prevention of migratory 
child labor through the Farm Security program. 

* 


* * 


Mr. Dinwiddie represented the National Child Labor 
Committee at a hearing on a proposed wage order for the 
jewelry industry called by the Wage and Hour Division of 
the United States Department of Labor on January 21. Mr. 
Dinwiddie spoke in favor of prohibiting industrial home 
work in this industry, « «* « 


The National Child Labor Committee is working actively 
to secure revision of state child labor laws in many states 
whose legislatures meet in 1941. Local groups are now at 
work in California, Delaware, Georgia, Indiana, Maine, 
Maryland, Michigan, North Dakota, Texasand Washington. 


* * * 


Mr. Dinwiddie gave a radio talk on present child labor 
problems over Station WQXR on January 28 on the Ethical 
Culture Society hour. Mrs. Zimand discussed migratory 
child workers on the New York League of Women Voter's 


program over the same station on January 24. 
* * * 


Recent articles by members of the National Child Labor 
Committee have appeared in the January 11 issue of Infor- 
mation Service, published by the Department of Research 
and Education of the Federal Council of Churches, and in 
the February issue of The Crippled Child. Articles on the 
current status of child labor have also been prepared for 
Americana and The American Y ear Book. 

* a 6.’ 

Children in the Theatre published in January has received 
wide publicity in newspapers and periodicals including edi- 
torial comment in the New York Times, New York Herald- 
Tribune, and other papers. Newspapers of Washington, 
D. C., where the present age minimum is 18 years and of 
Buffalo where the age is 16 years, gave considerable space 
to presenting the findings of the report. 

al 


# * 


Child Labor Day was observed for the thirty-fifth year 
the last week-end in January. There were 160 requests from 
38 states for material to be used in its observance. Press 
notices were carried in 125 newspapers and periodicals. 
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GOOD FOR 


PROBLEMS OF WORKMEN’S COMPENSATION ADMINISTRATION. 
By Marshall Dawson. U. S$. Department of Labor, Wash- 
ington, D. C. 1940. 25 cents. 

Included in this comprehensive survey of the administra- 

tion of workmen’s compensation laws is a section on co- 

operation with child labor enforcement agencies. This 1s 
important less for what has been accomplished than as an 
indication of what remains to be done. 

The Children’s Bureau in 1932 estimated that ‘‘at least 
one in every ten persons reported as injured . . . in the 
United States is under 21 years of age. Many of these are 
mere children.’’ Since 1930 there has been a decline in the 
number ef children employed and presumably in the num- 
ber injured. It is difficult to estimate the extent of this de- 
crease, however, for information on industrial accidents to 
children is furnished only by a few states, usually those with 
the most advanced child labor legislation. In states which 
do not pay extra compensation to minors injured while 
illegally employed, and these constitute the great majority, 
little is known as to the extent and seriousness of such 
injuries. 

In states where the Labor Department has a specialized 
agency dealing with child labor, the Compensation Com- 
mission may request its aid in investigating accidents to 
minors. This is not always done, for in many states there is 
no legal basis for action in cases involving violation of the 
child labor law. In 25 states compensation officials said that 
reports of injuries to minors were not referred to any other 
agency and in most of these states no special investigation 
is made. Typical replies were, “There are no prohibited 
occupations mentioned in the Compensation Act.” “We 
have no jurisdiction.’’ “‘Would recommend suit for 
damages.” 


THE PLANTATION SouTH Topay. By T. J. Woofter, Jr. and 
A. E. Fisher. Work Projects Administration, Washington, 
D. C. 1940. 

This pamphlet is a non-technical but factual presentation 

of economic and social problems of the cotton-growing 

areas. “Cotton,” it points out, “is raised today on a large 

scale in the same areas of the South that had large cotton 

plantations before the Civil War. Most of this old planta- 





Courtesy, b.S.a. 
Children of Migratory Farm Workers, 


Berrien County, Michigan 


REFERENCE 


tion land is now operated by tenant farmers and share- 
croppers. The increase in tenancy, especially white tenancy, 
has been the most striking trend in Southern farm life in 
recent decades.” 

Discussing illiteracy in this area, it stresses the need for 
increased adult education but advises that “the major em- 
phasis must still be placed upon the education of children. 
One of the most important factors keeping children out of 
school in the South is the demand for labor in the cotton 
fields in the peak seasons.”’ 

The pamphlet summarizes the recommendations pro- 
posed in a comprehensive research survey made by the 
W.P.A. and discusses the extent to which progress has been 
made along these lines. 


Do You KNow Lasor? By James Myers. National Home 

Library Foundation, Washington, D. C. 1940. 50 cents. 
This volume is an impartial presentation of information 
about the policy and practice of labor unions which should 
help promote the public’s understanding of questions of 
industrial relations. 


SOCIAL AGENCIES AND PUBLIC EDUCATION IN NEW YORK 
City. William Jansen, Editor. Bureau of Publications, 
Teachers College, Columbia University, New York City. 
1940. $1.85. 

This book, written in response to an expressed need on 
the part of school principals, is an attempt to develop team- 
work between New York City’s system of schools and its 
social agencies. Of necessity the study deals exclusively with 
the problems of a large urban, cosmopolitan center and with 
the resultant specialization in practically all lines of welfare 
service. 


SociAL WorK YEAR BOoK, 1941. Edited by Russell H. Kurtz. 

Russell Sage Foundation, New York City. $3.25. 
The sixth issue of the Soczal Work Year Book follows the 
general form of previous issues. It is a concise encyclopedia 
of the current status of organized activities in social work 
and related fields. Eighty-three topical articles are included, 
as well as a directory of national and state agencies, public 
and private. 


I believe that every child in America should 


be freed from exploitation and given the oppor- 
tunity to go to school. 


NATIONAL CHILD LABOR COMMITTEE 
419 Fourth Avenue, New York City 


I enclose $.............seeeees to assist in your work. 








